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corporate books as public docu- 
ments. 679 
right of corporate officer to with- 
hold the company's books. 679 
Sixth Amendment: 
power of Congress to deal with 
insular possessions. 338 
Status of the Indian tribes. 326 
Status of the inhabitants of Ameri- 
can insular possessions. 337 
Statute: 
construction of, when criminal in- 
tent not mentioned. 679 
reasonableness, test of constitu- 
tionality. 20 
Taking property without due pro- 
cess: rate regulation. 532 
Tenth Amendment: see Interstate 

Commerce. 
Thirteenth Amendment: criminal 
enforcement of labor contracts. 

363» 371 

Unconstitutional statute: defence to 

mandamus proceedings. 380 

CONTEMPTS. 

Civil violation of injunction as. 678 
Criminal: nature of offense. 678 
Newspaper publications : pendency 
of action as the test of con- 
tempt in criminal cases. 285 
Performance of lawful act as. 787 
Quasi-judicial bodies: power to pun- 
ish for contempt 788 



CONTRACTS. 

Anticipatory breach: when Statute 
of Limitations begins to run. 

680 

Capacity: see Conflict of Laws. 

Carriers: see Carriers. 

Conditions : 
time of the essence. 178 

waiver as to time. 178 

Consideration : 
forbearance from suit. 378 

performance of legal duty as. 589 

Construction : 
right of insurance agent to re- 
newal ^ commissions. 575 
rule in insurance policies. 575 

Criminal enforcement of labor con- 
tracts: see CoNSTrrumoNAi, Law. 

Damages: see Damages. 
interest; when allowed. 68, 84 

Formation : 
mistake in. 200 

Guaranty: notice of acceptance. 178 

Husband and wife: contract be- 
tween, enforcement, 377 
separation agreement ; English 
doctrine. 378 

Illegal: 
witnesses, compensation of de- 
fendant on outcome of suit 589 
recovery on contract in violation 
of statute. 779, 788 

Insurance: see Insurance. 

Marriage Contracts: defenses to ac- 
tion for breach of promise to 
marry. 681 

Mistake : 
classification. 201 

confusion in law. 107 

definition. 108 

distinguished from deceit 200 
equitable relief. 200 

formation and performance. 107 
misunderstanding betwen the par- 
ties. 208 
mutual mistake. 210 
unilateral mistake. 224 
value of land, as to. 223 
when no relief. 108 

Performance : 
impossibility as excuse for breach. 

... 83 

mistake in. 303 

Public policy: witnesses, compensa- 
tion of as affected by. 589 
Restraint of trade: 
at common law. 703 
compared to restraint of compe- 
tition. 704 
partial and general. 703 
Specific _ performance : waiver of 
conditions as to. 92 
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Warranty: measure of damages for 
breach of. 578 

CORPORATIONS. 

Assets: as trust fund for creditors. 
.477 
Building & loan associations: bor- 
rowing member's interest in. 

775, 790 

Conflict of laws: jurisdiction over 

assets in insolvency proceedings. 

63, 88 

Creditors : 

mortgagee for future advances has 

priority over. 459, 484 

right to receive preferences. 

S6i, 576 
Defectively incorporated : 
collateral attack. 160, 178 

estoppel. 160, 178 

liability of stockholders. 160, 178 
Directors : 
fiduciary relation. 561, 576 

liability of, for preferences re- 
ceived. 561, 576 
power to accept preferences. 

561, 576 
Dissolution : 
appointment of receiver as. 

167, 188 
power of equity to decree. 576 
Dividends :_ 
extraordinary dividends, distribu- 
tion between life tenant and re- 
mainder-man. 556, 576 
extraordinary dividends, theories 
of classification. 556, 576 
extraordinary dividends, whether 
capital or income. 556, 576 
interest of stockholder, time of ac- 
crual. 556, 576 
recovery of distributed assets. 477 
trust-fund theory. 477 
Existence outside of State of in- 
corporation. 407 
Foreign : 
conditions imposed on doing bus- 
iness, contract in violation of. 

779, 788 

constitutional limitation upon tax- 
ation of. 393 
service of process upon officer of, 
when not doing business within 
the State. 282 
what constitutes doing business. 

779. 788 

Fraud: officer, personal liability for 

misrepresentation. 376 

Incrimination: privilege against self 

incrimination. 445 

Insolvency : 

adjustment between borrowing and 



non-borrowing members of loan 

association. 775, 790 

preferential payments. 561, 576 

Liability of: for acts of agent. 

265. 285 

Mandamus: see Mandamus. 

Nature of. 265, 285 

Officers: liability for misrepresenta- 
tions. 376 

Over-issue of stock: rights of sub- 
scriber. 265, 285 

Persons within the meaning of the 
Fourteenth Amendment 409 

Powers: right to purchase corporate 
stock. 681 

Preferential payments: directors. 

„ . 56i, 576 

Receivers : 
see Receivers. 
appointment of as dissolution. 

167, 188 

as agent. 167, 188 

power of equity to appoint. 576 

Slander: liability for slander by 

agent. 371 

Stockholders : 

action by, as affected by date of 

purchase of stock. 577 

minority: remedy for fraudulent 

management. 576 

rights of, when officers refuse to 

sue. 577 

Torts: liability for slander by agent 

371 
Trust-fund theory: recovery of divi- 
dends by existing or future 
creditors. 477 

Ultra Vires act: 
consequences of. 265, 285 

contract to purchase corporate 
stock. 681 

illegality theory. 265, 285 

non-corporate act theory. 265, 285 
rights of dissenting stockholder. 

265, 285 

rights of State. 265, 285 

validity of. 265, 285 

Witnesses : 

under oral questioning cannot be. 

44S 
self-incrimination. 445 

COVENANTS. 
Restriction: liability of subsequent 
lessee after surrender of orig- 
inal lease. 578 
Running with land: 
privity: what constitutes. 384 
specific performance of affirmative 
covenants. 580 
Specific Performance: see Specific 
Performance. 
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Title and Warranty: counsel fees as 
damages. 372 

COUNTERCLAIM AND SET- 
OFF. 
Res Judicata: neglect to plead as a 
bar to suit thereon. 482 

COURTS. 

State courts: jurisdiction after dis- 
missal of cause removed to fed- 
eral court 481 

Injunction, violation of: liability of 
agent 82 

CRIMINAL LAW. 
Assault and battery: self-defence, no 

duty to retreat 677 

Double jeopardy: applicability of 

constitutional provision against, 

to contempt proceedings. 678 
Homicide: justifiable, when there is 

a duty to retreat 677 

DAMAGES. 
Attorney's Fees: recovery in inde- 
pendent action. 477 
Conflict of laws: recovery of dam- 
ages for injuries to land beyond 
jurisdiction. 262, 282 
Contracts : 
interest, when allowed. 68, 84 
sale of goods, recovery by vendor 
of payments due before deliv- 
ery. 357. 372 
waiver. 178 
Covenant, breach of: title and war- 
ranty; counsel fees as damages. 

372 
Eminent domain : 
no recovery for injury due to dis- 
continuance of proceedings. 479 
persons entitled to award. 479 
time of assessment of damages. 

682 
Interest : 
contracts, to pay monev. other 
contracts. 68, 84 

demand, necessity of. 68, 84 

Lateral support, for withdrawal of, 
injury to buildings as an ele- 
ment 275, 280 
Mitigation: duty to mitigate after 
breach of warranty. 578 
Patents, infringement of: measure 
in case of. 74, 84 
Sales: 
recovery by vendor of payments 
due before delivery. 357, 372 
vendor's damages for non-accept- 
ance, effect of anticipatory 
breach. 357, 372 



vendor's damages for non-accept- 
ance, installment contracts. 

357. 372 
Warranty : 
duty to mitigate damages after 
breach of. 578 

measure of damages for breach 
of. 578 

time of assessment of damages for 
breach of. 578 

DEDICATION. 
See Highways. 
Acceptance: necessity of. 788 

DEEDS. 
Exception: construction. 179 

Mistake: remedy. 313 

DESCENT AND DISTRIBU- 
TION. 
Murder: effect upon devolution of 
property. 180 

DIVORCE. 

Alimony: liability for debts of wife. 

373 
Decree : 
collateral impeachment by guilty 
party. 367, 386 

effect on cause of action for alien- 
ation of affections. 367, 386 
effect on status and rights of the 
parties. 367, 386 
impeachment of collusive decree. 
367, 386 
survival of rights of action based 
on loss of consortium. 367, 386 
Limitation of Actions: limitation 
runs from the time of discovery 
of continuous cohabitation of 
defendant. 285 

DOMESTIC RELATIONS. 

See Husband and Wife. 

DOWER. 

Estoppel: silence by wife as. 286 

Mortgaged Property. 66, 90 

EASEMENTS. 
Acquisition of: 
in cases of lateral support 

27s, 280 
by prescription. 672, 677 

Creation : 
necessity. 478 

novel easements, construction of 
deed. 373 

Extinguishment of: 
abandonment, adverse possession, 
estoppel. 777, 790 

license. 76, 88 

limitation in grant, merger in title, 
non-user, release express or im- 
plied. 777, 790 
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ways of necessity. 478 

In gross: nature of. 789 

Lateral support: 
liability of landlord to tenant for 
interference therewith. 471 

of improvements: means of ac- 
quisition. 275, 280 
Novel easements: creation of. 373 
Prescription : 
nature of rights, as determined by 
user. 672, 677 
notice as the essential factor. 

672, 677 

reciprocal easements. 770, 796 

Termination: abandonment, adverse 

possession, estoppel limitation in 

grant, merger of title, non-user. 

Ways of necessity: 

creation. 478 

extinguishment. 478 

EJECTMENT. 
Damages: compensation for im- 
provements made in good faith. 

85 
Evidence: presumption of payment 

480 
Tenants in common: extent of re- 
covery, in suit by less than all 
against a stranger. 579 

ELECTIONS. 

Legislative regulation: 
ballot 278, 293 

constitutional limitations. 278, 293 
party nominations. 278, 293 

registration laws. 278, 293 

Nature of the elective franchise. 

278, 293 

EMINENT DOMAIN. 

Award, persons entitled to: grantor 
and grantee. 479 

Condemnation proceedings : 

compensation for damage to per- 
sonal property when refused. 

149 

compensation for fixtures. 148 

incidental damage to personal 
property. 147 

legislative freedom in awarding 
compensation. 151 

Massachusetts statute for compen- 
sation for land acquired for 
water supply. i$s 

New York statute for compensa- 
tion for land acquired for water 
supply. 15s 

no recovery for injury due to dis- 
continuance of proceedings. 479 

time of assessment of damages. 

682 



Constitutionality : 
city exercising right of eminent 
domain cannot attack constitu- 
tionality. 152 
right of taxpayer to attack consti- 
tutionality. 153 
Conveyance, effect of: implied grant 
of lateral support of improve- 
ments. 275, 280 
Damages: for easement granted by 
implication. 275, 280 
Public use: 
constitutional requirements. 617 
electric lighting companies. 6sS 
gas companies. 628 
power for mills by flooding lands. 

619 

streets and highways. 619 

water companies. 625 

Taking: what constitutes; different 

views. 147 

Telephone and telegraph companies: 

resulting duties to public. 62? 

EQUITY. 

Bills to redeem: laches. 683 

Cancellation: see Cancelation. 
Covenants: see Covenants. 
Equitable mortgage: see Mortgages. 
Fraudulent transfers : jurisdiction 
over not destroyed by concur- 
rent jurisdiction of law. 572 
Interpleader : 
claims of defendants must be the 
same. 580 
municipalities claiming taxes. 580 
plaintiff must be a mere stake- 
holder. 580 
Jurisdiction: see Jurisdiction. 
Laches : 
Statutes of Limitations followed 
by analogy. 683 
when a bar. 683 
Maxims : "He who seeks equity must 
do equity." 85 
Mistake: see also Mistake. 
law, recovery of money paid. 

426, 484 
Mortgages: see also Mortgages. 
priority of mortgagee for future 
advances. 459, 484 

Partition: compensation for im- 
_ provements. 85 

Priority of equities: 
equitable interest as affected by 
prior banker's lien. 554, 587 

good conscience as the test 

„ . 554, 587 
Receivers: see Receivers. 
Reformation: making a new con- 
tract. 318 
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mistake in formation of contract. 

299 
mistake in reducing to writing. 301 
Specific performance: see Specific 
Performance. 

ESTOPPEL. 
Dower: silence of wife as to true 
relation. 286 

Equitable estoppel: doctrine of mu- 
tuality. 160, 178 
Public: estoppel against, acquiescence 
in encroachment on highway. 376 

EVIDENCE. 

Admissions : 
extra-judicial admissions as affirm- 
ative evidence. 374 
of principal, as binding surety. 

683 
waiver of objections to evidence, 
as. 471 

Burden of proof: 
insanity of testator. 791 

lucid interval. 791 

payment peculiarly within defend- 
ant's knowledge. 85 
Confessions : burden of proof of ad- 
missibility. 180 
Dying declarations : inadmissible 
where declarant's death is not 
under investigation. 37s 
Ejectment: payment of purchase 
price by one in possession under 
executory sale presumed from 
lapse of time. 480 
Hearsay rule: 
admissibility of neighborhood rep- 
utation to prove pedigree. 581 
dying declarations. 375 
pedigree. 580 
Identity of party: voice as means of 
identification. 182 
Incrimination : corporate privilege 
against self incrimination. 445 
Insanity: non-expert opinion. 181 
Libel and slander: proof of malice 
by other publications. 37s 
Negative testimony: 
weight 182 
bell and whistle cases. 182 
Objection : waiver by subsequent ad- 
mission. 471 
Parol evidence rule: previous oral 
contract. 299 
Pedigree: admissibility of neighbor- 
hood reputation to prove. 580 
Presumptions : 
assignment of lease from payment 
of rent. 483 
lapse of time: payment of pur- 
chase price by one in possession 
under executory sale. 480 



payment in actions to recover real 

estate. 480 

payment of debt presumed from 

lapse of time. 480 

sanity of testator. 791 

survivorship. 268, 287 

Privilege : corporate privilege against 

self-incrimination. 445 

Res gestae: admission of principal 

as binding surety. 683 

Telephone communication : identity 

of party. 182 

Waiver of objections: by subsequent 

admissions. _ 471 

Wills and administration : see Wills 

and Administration. 
Wills: 
burden of proof, insanity. 791 

presumption of sanity of testator. 

791 
EXECUTORS AND ADMINIS- 
TRATORS. 
Conflict of laws: suit in foreign 
State, comity. 563, 582 

Suit in foreign State: 
modern view, comity. 563, 582 
what law governs. 563, 582 

FALSE IMPRISONMENT. 
Malicious prosecution compared 
with. 184 

FEDERAL PRACTICE. 
Jurisdiction: diversity of citizen- 
ship, receiver as assignee. 86 
Mandamus: see Mandamus. 
when directed to federal courts 
to remand causes to State 
courts. 582 

Removal of causes: 
dismissal in federal court; new ac- 
tion brought in State court. 

481 

review by mandamus of federal 

courts' refusal to remand to 

State courts. 582 

FRANCHISES. 

Construction. 360, 382 

Contracts: compared with. 360, 382 

Easements: compared with. 360, 382 

Eminent domain : 

flooding land for water-power. 619 

public service companies. 618 

streets and highways for public 

use. 619 

Exclusive privilege: 

duty to public. 636 

ferry rights. 637 

under police power. 634 

when granted. 634 

Licenses: compared with. 360, 382 

Nature of. 360, 382 
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Railway street rights, as. 360, 382 
Street rights. 360, 382 

Tax assessments: earning power as 
measure. 545 

FRAUD. 
Cancellation: see Cancellation. 
Equity: jurisdiction over. 572 

Liability of corporate officer for 
misrepresentation. 376 

Misrepresentation of intention: dis- 
tinguished from promise. _ 677 
Present fact: promise made with no 
intention to perform, as misrep- 
resentation. 677 
FRAUDULENT CONVEY- 
ANCES AND SALES. 
Bankruptcy: chattel mortgage of 
stock in trade. 473 

FUTURE ESTATES. 
Powers : 
life estate with power of disposal. 

585 
nature of interest in default. 485 

GARNISHMENT. 

Burden of proof: when shifted from 
garnishor. 287 

Jurisdiction: for purposes of, situs 
of debt, wherever principal 
debtor can sue garnishee. 684 

Property subject to garnishment: 
burden of proof. 287 

Situs of debt: theories of, as de- 
termining jurisdiction. 684 

GIFTS. 
Causa Mortis: 
effect of subsequent will. 87 

revocation and satisfaction. 87 

HABEAS CORPUS. 
Appeal: right of, in absence of 
statute. 683 

HIGHWAYS. 
Abutting owner: rights of,_ gained 
by acquiescence of public. 376 
Dedication: necessity of establishing 
acceptance of. _ 788 

Encroachment: estoppel of public by 
_ acquiescence. 376 

Railways: rights, nature of. 87 

Street railways: duty towards other 
vehicles. 87 

HUSBAND AND WIFE. 
Antenuptial agreement: 
effect of transfer tax on, when 
dower is subject to tax. 486 
when enforcible. 377 

Community : 
partnership distinguished from. 

668, 685 



what constitutes community prop- 
erty. 668, 685 
wife's interest in, as a vested 
right. 668, 685 

Contract between: enforcement by 
assignee. 377 

Expenditures for necessaries: wife's 
right to reimbursement 288, 791 

Conflict of laws: see Conflict of 
Laws. 

Property of wife: husband's right 
to. 668, 685 

Separation agreements: English view 
as to validity. 378 

Wife: right to reimbursement for 
expenditures for necessaries. 288 

INFANCY. 
Attractive nuisances: see Trespass. 
Contracts : void or voidable. 468, 485 
Partnership: see Partnership. 
Trespasses by infants: see Tres- 
pass. 

INJUNCTION. 
Contempt: liability of agent for. 82 
Irreparable injury: payment of li- 
cense fees under protest may 
avoid. 476 

Nuisance: temporary user. 382 

Taxation : municipal license fees. 

476 
Waste: mandatory injunction. 189 

INNKEEPER. 

Defined. 524 

Duty to serve all: survival of. 523 

Liability : 

for baggage, as affected by lapse 

of time. 378 

for baggage, burden of proof. 378 

Refusal to serve: criminal liability 

for. 522 

INSANITY. 

As defence to crime: whether pro- 
tected by the constitution. 82 

Commitment of insane persons: ne- 
cessity of notice, hearing, and 
_ provisions for discharge. 82 

Evidence: admission of opinion of 
non-expert. 181 

Wills: effect of insanity on ademp- 
tion of a specific legacy. 72, 94 

INSOLVENCY. 

Conflict of laws: see Conflict of 

Laws. 
Corporations: preferential payments. 

T> • a: 561,576 

Receivers: effect of extra-territo- 
rial recognition upon local cred- 
itors. 63, 88 
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Statutory preferences: 
extraterritorial recognition of. 

63,88 
jurisdiction over assets in insol- 
vency proceedings. 63, 88 

INSURANCE. 

Accident policy :_ non-performance of 
condition : impossibility. 289 

Agency: rights to commissions. 575 
Conditions in policy: 
effect of breach of, on divisible 
policy. 685 

impossibility as an excuse for non- 
performance. 289 
title to property. 379 
Contracts: see Contracts. 

mistake in performance. 306 

Fire insurance: divisibility of policy. 

685 
Forfeiture of policy: misrepresenta- 
tion as to a single item does not 
result in, if policy divisible. 685 
Standard mortgage clause: notice of 
loss. 289 

INTERNATIONAL LAW. 
Arbitration : 
competing with war. 493 

compromise as defect of. 493 

decisions of Hague involving com- 
promise. 497 
North Atlantic coast fisheries. 1 
selection of judges. 508 
terms of submission. 503 
Citizenship : see Constitutional 

Law. 
Courts : 
defects of Hague Court. 501 

procedure, lack of definiteness. 

509 
selection of judges. 508 

Maritime law: 
bays, territorial and geographical. 

19 
defensibility, test of territoriality. 

16 
Servitudes : 
derogation of sovereignty. 8 

origin of international servitudes. 

Treaties: 

American claims of fishing rights 

in Canadian waters. 2 

interpretation of. 1 

INTERSTATE COMMERCE. 
Carriers : 

concurrent power of states to reg- 
ulate. 59 

liability of initial carrier. 380 

limitation on power of Congress 
to provide transportation. 60 



regulation of, as agencies of trans- 
portation. 56 

Commerce: definition of. 51 

Commission: power to compel rail- 
road to accept goods. 380 

Congress, powers of, to regulate: 
see Federal regulation infra. 

Discrimination: forwarding agents. 

^ * . . • 5 74 

Federal regulation: 

exclusive power of Congress. 251 

Fifth Amendment, effect of, on 
power to regulate. 54 

powers of Congress: prohibition 
as regulation. $3 

power of Congress, to provide 
transportation. 60 

state and federal powers, deline- 
ation of. 256 
Fifth Amendment: effect of, on 
power of Congress to regulate. 

Fourteenth Amendment: effect of, 
on power of states to regulate. 

54 
Interstate Commerce Act: 
Carmack amendment 380 

discrimination under. 574 

License fees: imposed by munici- 
pality. 476 
Municipal license tax: constitution- 
ality of. 476 
Sherman Anti-Trust Act: 
reasonable construction. 711 
recovery of damages. 481 
Standard Oil and Tobacco cases. 

701 

stockholder's rights for injuries to 

corporation unchanged by. 481 

treble damages. 481 

Sherman Anti-Trust Law: Statute 

of Limitations. 183 

State regulation: 

charter fee upon entire capital 

stock. 393, 410 

Fourteenth Amendment, effect of, 

on power to regulate. 54 

police power. 257 

Tenth Amendment, effect of, on 

power to regulate. 54 

Tenth Amendment: effect of, on 

power of States to regulate. 54 

JOINT STOCK COMPANIES. 
Building & loan association : borrow- 
ing member's interest in. 

775, 790 
JUDGMENTS. 
Judgment against principal: admis- 
sibility as evidence against sure- 
ty. 170, 183 
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Res judicata: 

criminal judgments as res judicata 

in civil actions. 170, 183 

neglect to plead counterclaim as 

a bar to suit thereon. 482 

JURISDICTION. 

Equity : 
balance of convenience, doctrine 
of,' in relation to. 790 

charities. 773, 785 

fraudulent transfers. 572 

inadequacy of remedy at law. 572 
Federal courts: 
diversity of citizenship. 86 

citizenship of a receiver. 86 

Federal: federal question, appeal to 
Supreme Court. 287 

Removal of causes to federal court 
and dismissal therein: jurisdic- 
tion of State court after such 
removal and dismissal. _ 481 
Service of process beyond the juris- 
diction. 352, 370 
State courts: decision in federal 
court as affecting jurisdiction of. 

481 

JURISPRUDENCE. 

Basis of law. 348 

JURY. 
Discharge : subsequent amendment 
of verdict. 290 

Right to trial by: equitable suits, ap- 
plicability to. 572 
not essential to due process. 
Verdict: amendment by jury after 
discharge. 290 

LANDLORD AND TENANT. 
Assignment of lease: presumption 
from payment of rent. 483 

Designated use, validity of: lessee's 
liability for rent when use be- 
comes impossible. 290 
Leases: right of co-tenant to demise 
whole property. 483 
Liability of landlord: injury to ten- 
ant by removal of lateral sup- 
port. 471 
LIBEL AND SLANDER. 
Evidence: proof of malice by other 
publications. 375 
Malice : 
proof of. 183 
shown by other publications. 37s 
Privilege : 
complaint to public official. 183 
malice. 183 
LICENSES. 
Affecting interests in land: revoca- 
bility of. 76, 88 



Constitutional law: express compan- 
ies. 476 

Taxation: effect of license on right 
to tax illegal business. 188 

LIMITATION OF ACTIONS. 

Acknowledgment and part payment: 

effect of. 70, 88 

joint debtors. 70, 88 

theory of recovery. 70,88 

Annulment of marriage: limitation 

to be pleaded by defendant. 184 

Contracts: operation of Statute in 

cases of anticipatory breach of. 

680 
Debt: 
acknowledgment of, theory of re- 
covery. 484 
outlawed, recovery upon acknowl- 
edgment. 484 
Divorce: period of limitation in case 
of continuous cohabitation of 
defendant runs from the discov- 
ery of such cohabitation. 285 
Suspension of Statute: part-payment 
by joint-debtor. 70, 88 
Trusts : 
running of Statute after breach. 

686 
running of Statute against bene- 
ficiaries not sui juris, in favor 
of a purchaser with notice. 686 
when beneficiary may sue after 
trustee is barred. 686 

MALICIOUS PROSECUTION. 

Elements of action: hearing after 
arrest without a warrant as a 
judicial proceeding. _ 184 

Nature of: compared with false im- 
prisonment. 184 

Prerequisites to action for. 184 

MANDAMUS. 

Corporations: to compel perfor- 
mance of public duty. 687 

Defence: unconstitutionality of stat- 
ute sought to be enforced. 380 

Federal practice: see Federal Prac- 
tice. 

Nature of writ: not to be employed 
as a means _ of review. 582 

Public right: private citizen as peti- 
tioner. 687 

MARRIAGE. 
Annulment : 
effect of. 381 
misrepresentations of prior chas- 
tity. 88 
Statute of Limitations. 184 
what fraud material. 88 
Breach of promise: defenses. 681 
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Community property: see Husband 

and Wife. 
Elements of: what are material. 88 
Voidable: effect of annulment 381 

MASTER AND SERVANT. 
Appreciation of danger: statutory 
duty. . 291 

Assumption of risk: see Negligence. 

291 
Fellow servants: 
injustice of doctrine. 36 

legislation in derogation of the 
rule. 36 

negligent performance of details 
of work. 89 

who are vice-principals. 89 

Injury to minor unlawfully employ- 
ed: contributory negligence. 382 
Liability of employer: New York 
Workmen's Compensation Act. 

475 
Liability under statute for employ- 
ment of minor. 382 
Safe place to work: 
foreman's negligence. 89 
nature of master's duty. 89 
Statutory duty: servant's ignorance 
of. 291 
Statutory liability for employment 
of minor. 382 
Trespassing children: liability of 
master for servants' negligence. 

687 
Turn-table cases: limitation of doc- 
trine of. 687 
Workmen's compensation: 
foreign legislation. 36 
liability of master. 42 
theory and practice. 36 

MINES AND MINING. 

Doctrine of Farrell v. Lockhart and 
its relation to. 593 

Election of patent rights of subse- 
quent location. 612 

Location by discovery: Colorado 
rule. 603 

Location notice: Colorado rule. 613 

Location by discovery: may adopt 
discovery of another. 606 

Location of claims: 
abandonment determining factors. 

594 
discovery after acts of location. 

598 

discovery perfecting pedis posses- 

sio. 595 

Indian reservation in custodia 

legis. 611 

patent of discovery point by 

stranger. $98 



want of performance of annual 
labor 723 

Mines and minerals: whether gyp- 
sum and limestone included, test. 

179 
MISTAKE. 

Contracts: see Contracts. 

Fact, mistake of: 

doctrine of Price v. Neal. 466, 484 

formation of contract. 399 

money paid on forged instrument 

466, 484 

recovery by drawee bank of 

money paid on a forged check. 

4.66, 484 

reducing contract to writing. 301 

theory of recovery of money paid. 

466, 484 

Law, mistake of: recovery of money 

paid. 466, 484 

Performance : 

classification of mistakes in. 303 

of contract: remedy is affected by 

prejudice. 308 

unilateral and bilateral. 304 

MORTGAGES. 

Assignment: extent of liability of 
purchaser of equity of redemp- 
tion. 688 

Deed of trust: tender after default 

793 
Default: effect of tender after. 793 

Dower : 
rights of mortgagor's wife. 66, 90 
rights of mortgagor's wife to sur- 
plus after foreclosure. 66, 90 
when subordinate to mortgage 
lien. 66, 90 

Equitable mortgages: when no mort- 
gageable interest exists. 689 
Equity of redemption: 
incidents of dower in. 66, 90 

dower in, how defeated. 66, 90 
personal liability of purchaser of. 

688 

Foreclosure: defences, failure of 

title. 90 

Future advances: 

priority. 459, 484 

priority of mortgagee for future 

advances over creditors. 

459. 484 
Mistake in: a mistake in perfor- 
mance of contract. 315 

MUNICIPAL CORPORA- 
TIONS. 
Constitutional law: appointment by 

tax assessors. 176 

Licenses: express companies. 476 



xx 



COLUMBIA LAW REVIEW. 



Nuisance : railway obstructing 
streets, power to abate. 360, 382 

Ordinances: segregation of races. 

24 

Taxation: power to tax illegal busi- 
ness. 188 

Waterworks : water supplied to non- 
residents. 484 

NEGLIGENCE. 
Adjoining landowners : 
duty to give notice of proposed 
excavation. 275, 280 

Assumption of risk: effect of 
promise by master to repair. 792 
Children: care due to trespassing. 

674, 687, 692 
Contributory: last clear chance. 90 
Dangerous animals: liability of 
owner. 273, 293 

Gross: different from ordinary in 
degree only. 185 

Licensees : 
duty of landowner to, different 
from that to trespassers. 186 
duty of licensors. 186 

rights of. 186 

Master and servant: 
liability of master: servant's neg- 
ligence to trespassing children. 

687 
liability of master _ under Work- 
men's Compensation Act. 36 
Proximate cause: intervening act 

583 
Railroad crossings: giving of stat- 
utory warning as due care. 793 
Stranger's duty to trespasser. 186 
Turn-table cases: reaction from 
doctrine of. 674, 687, 692 

NEGOTIABLE INSTRU- 
MENTS. 
Acceptance : 
esentials of. 584 

payment on forged indorsement 
not an. 584 

Demand and notice: 
necessity of, when indorser re- 
ceives indemnity. 583 
unnecessary when indorser as- 
sumes primary obligation. 583 
Negotiable Instruments Law: § 2. 

S84 
Payment of draft on forged in- 
dorsement: liability of drawer. 

584 
NUISANCE. 
Comfortable enjoyment: 
fear of disease. 292 

injunction to secure, when grant- 
ed. 382 



mental injury. 292 

temporary annoyance. 382 

Joint tort-feasors: when party sued 
can recover over. 292 

Obstructions in streets: 
removal by municipality. 360, 382 
who may abate. 360, 382 

Pari delicto, parties in: recovery 
over. _ 292 

Per se: nuisance per se and nuisance 
in fact. 292 

Private nuisance: doctrine of bal- 
ance of convenience. 790 
Public nuisance: consequential dam- 
age as special damage. 794 
Railroad in city streets, as. 360, 382 
Tenant: liability for maintaining a 
nuisance existing at time of 
lease. 692 

OFFICERS. 
Mandamus : defense, unconstitu- 
tionality of statute imposing 
duty. 380 

PARENT AND CHILD. 
Adoption : 
contract to devise. 793 

statute denying right of inheritance 
to children adopted abroad. 795 
Custody of illegitimate child. 187 
Illegitimacy: 
duty of mother toward illegitimate 
child. 187 

duty of putative father toward il- 
legitimate child. 187 

PARTITION. 
Compensation for improvements : 
right of adverse claimant against 
co-defendant. 85 

PARTNERSHIP. 
Building and loan associations as 
partnerships. 77s, 790 

Formation: specific intent not essen- 
tial. 160, 178 
Infant partner: 
effect of presence on rights of 
adult partners. 468, 485 
liability of interest for partnership ' 

debts. 468, 485 

right to recover money ventured 
as affected by receipt of consid- 
eration. 468, 48s 
rights and liabilities. ^ 468, 485 
Insolvency: adjustment of affairs of 
building and loan association. 
775. 790 
Liability on contracts: 
at common law. 101 
in equity, American and English 
doctrines. ios 
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joint and several liability of part- 
ners. 101 
rule as to creditors — in New 
York. 114 
Obligations arising from sale of 
good will. 383 
Statute of Frauds: application to 
partnership agreements for spec- 
ulation in land. 461, 486 

PATENTS. 
Infringement: measure of damages. 

74. 84 

PERPETUITIES, RULE 
AGAINST. 
Alternative, independent gifts. 

27 °' 293 
Gifts to classes: effect on. 270, 293 

Powers: gifts over after a power. 

270, 293 

Severable limitations. 270, 293 

PERSONAL PROPERTY. 
Community property: see Husband 

and Wife. 
Gifts causa mortis: revocation and 
satisfaction. 87 

Personal Rights: see Persons. 

PERSONS. 
Personal rights: 
right of privacy. 566, 585 

right to immunity from wrongful 
publicity. 566, 585 

PLEADING AND PRACTICE. 

See also Appeal and Error. 
Amendment : 
change of cause of action. 273, 293 
when allowed after period of lim- 
itations has expired. 585 
Counterclaims: neglect to plead as 
a bar to suit thereon. 482 
Ejectment: right of less than all the 
tenants in common to maintain. 

579 
Evidence: waiver of objection to. 

471 
Joinder of causes: New York Code, 
plaintiff suing in different ca- 
pacities. 383 
Mandamus: see also Federal Prac- 
tice; Mandamus. 
private citizen as petitioner seek- 
ing to enforce duty owed to 
public. 687 
will not issue to review federal 
courts' refusal to remand cases. 

582 
Petition: adverse claimant as de- 
fendant. 85 
Process: return of service, conclu- 
siveness. 188 



Verdict: 
amendment of, after discharge of 
jury. 290 

direction of, when justified. 571 

POLICE POWER. 

Elections: see Elections. 

Franchises granted under exclusive 
privilege. 634 

Interstate commerce: State regu- 
lation, licenses. 476 

Ordinance: segregation of races, 
constitutionality of. 24 

Race segregation: reasonableness. 29 

POWERS. 

Blended with trust: see Trusts. 
Construction: life estate with power 
of disposal. 595 

Coupled with interest: 
unaffected by death of principal. 
661, 689 
what constitutes. 661, 689 

Extinguishment: naked powers, ex- 
tinguished by principal's death. 
661, 689 
Nature of interest on default: in- 
terim income. 485 
Power of appointment: 
appointed property as assets of 
appointor for the benefit of 
creditors. 663, 689 
exercise as affecting relation of 
appointor to subject-matter. 

663, 689 
exercise as affecting situs of prop- 
erty subject thereto. _ 663, 689 
interest of appointor in subject- 
matter. 663, 689 
nature of. 663, 689 
Rule against perpetuities: gifts over 
after a power. 270, 293 

PRESCRIPTION. 

Lateral _ support of buildings, as 

basis of: American and English 

views contrasted. 275, 280 

Water rights: reciprocal easements. 

770, 796 

PUBLIC SERVICE COM- 
PANIES. 
Aid through taxation: public use. 

631 

Carriers: see Carriers. 

Correlative duties : 
adequate facilities. 528 

reasonable compensation. 527 

similar rates for similar services. 

529 

Discrimination : 
baggage transfer privileges. 574 
forwarding agents. 574 
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Duties : 
affected by franchises. 616 

service to all: origin of in action 
on the case. 515 

Franchises : 
eminent domain. 618 

exclusive privilege duty to public. 

636 
Mandamus: as a means of enforc- 
ing duties owed to public. See 
also Mandamus. 687 

Municipal waterworks: water sup- 
plied to non-residents. 484 
Rate regulation : State legislation af- 
fecting interstate commerce. 424 
Telephone and telegraph companies: 
eminent domain. 622 
statutory duty to serve public. 624 

QUASI-CONTRACTS. 

Improvements made in good faith : 
compensation in equity. 85 

Mistake of fact: mistake in forma- 
tion or in performance. 304 

Service rendered against defendant's 
wish. 91 

Wagering contract: recovery of 
stake from stakeholders. 92 

RATE REGULATION. 

Constitutional limitation : confisca- 
tion. 532 

Elements of: 
depreciation reserves. 653 

net return, interest and profits. 655 
operating expenses classified. 650 

Intangible property: 
factor of safety. 639 

franchises. 644 

going value. 640 

good-will. 64S 

Legal basis of: 
fair return on value employed for 
public service. 532 

present value. 533 

Present value: 
capitalization. 541 

cost of reproduction. 545 

earning power. 543 

elements to be considered. 537 

original cost 538 

Reduction of rates : factor of safety. 

«, 544 

Tangible property: what is. 550 

REAL PROPERTY. 

Alienation: restraints _ on alienation 
of estates in fee simple.. 365, 385 

Community property: see Husband 
and Wife. 

Creation of interests in land: li- 
censes, effect of in. 76, 88 



Damages: recovery of damages for 
land lying beyond the jurisdic- 
tion. 26a, 282 
Ejectment: see Ejectment. 
Partition : compensation for im- 
provements. 85 
Powers: see Powers. 
Tenancy in common: 
ejectment brought by less than all 
the co-tenants, extent of recov- 
ery in. S79 
partition, allotment on, of im- 
_ provements. 690 
right of co-tenant to compensa- 
tion for improvements. 690 
Waste : injunction. 189 

RECEIVERS. 
Appointment : 
grounds for. 576 

nature of. 167, 188 

Assignee: receiver as. 167, 188 

Contracts: duty of receiver to ful- 
fill. 167, 188 
Corporations : see Corporations. 
Creditors' Bill: right to bring. 

167, 188 
Function : keeping property intact : 
continuing business. 167, 188 
Jurisdiction to appoint: powers of 
equity. 576 

Obligations of. 167, 188 

Possession: nature of. 167, 188 

Title: 167, 188 

SALES. 
Conditional : bona fide purchaser, 
estoppel. 385 

Damages: see Damages. 
Delivery: mistake in. 311 

Warranty: measure of damages for 
breach of. 578 

SPECIFIC PERFORMANCE. 
Affirmative covenants : enforcement 

of, though requiring continuous 

act. 580 

Continuous act, enforcement of, 

covenants requiring. 580 

Contract giving easement in gross. 

789 
STATUTES. 
English Workmen's Compensation 

Act: liability of master. 36 

Federal Employers' Liability Act: 

constitutionality. 60 

French Workmen's Compensation 

Act: liability of master. 47 

Interstate Commerce Act: § 2. 574 
New York Code Crim. Proc. : §§ 

177, 188. 184 

New York Code of Civil Procedure: 

§ 484. 383 
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New York Code of Civil Procedure : 

§ i53i. 8s 

New York Consolidated Laws: Ch. 

62, § 2, Art. 3- 587 

New York Domestic Relations Law: 

§ 7, § 8. 767, 785 

Repeal: effect on pending actions. 

463, 482 
STATUTE OF FRAUDS. 
Collateral and original promises: 
beneficial consideration. 355, 386 
consideration test. 355, 386 

intention as test. 355, 386 

Land contract: agreement to find a 
purchaser not within Statute. 

689 
agreement to procure deed from 
owner. _ _ 689 

mistake in reducing to writing. 

302 
parol modification of written con- 
tract. 386 
party to be charged. 586 
Parol modification of written con- 
tract. 386 
Part performance: oral contracts. 93 
Partnership: how^ far agreements 
for partnerships in land are 
within the statute. 461, 486 
Promise to answer for another's 
debt: 
when collateral. 355, 386 
when required to be in writing. 

355. 386 
when within Statute. 355, 386 
Statute of Limitations: see Limita- 
tions of Actions. 
What constitutes a promise to an- 
swer for another's debt: 
English rule. 355, 386 

Massachusetts rule. 355, 386 

New York rule. 35s, 386 

STOCKS AND STOCK 
BROKERS. 
Corporations : borrowing member, 
interest of, in building and loan 
association. 775, 790 

Shares of stock : nature of. 453,_ 477 
Stock certificates : non-negotiable 
character of. 453, 477 

Stock, transfer of: 
effect of assignment of certificate. 

453. 477 
liability of corporation for divi- 
dends to unregistered transferee. 

453. 477 

Stock, transfer of : unregistered 

transfer of certificates, effect of. 

453, 477 

Transfer of certificates: rights of 

purchaser for value. 453, 477 



SURETYSHIP AND 
GUARANTY. 
Bankruptcy: see Bankruptcy. 
Contribution between co-sureties : 
original claim barred by Statute 
of Limitations. 165, 187 

theory of. 165, 187 

Judgment against principal: see 
Judgments. 

TAXATION. 
See also Constitutional Law. 

Aid through: public service cor- 
poration. 631 

Constitutional law: 
appointment of tax assessors. 176 
equal protection of the law. 371 
interstate business. 476 

tax upon defeated defendant. 370 

Corporations : 
foreign, constitutional limitations. 

393 
income from municipal bonds. 474 
income from real property. 475 
Franchises : 
basis of valuation. 646 

special: methods of taxing as ap- 
plied to incomplete railway sys- 
tem. 587 
Licenses : 
interstate express companies. 476 
taxation of illegal business. 188 
Transfer tax: 
antenuptial contract 486 
property passing to husband on 
death of wife. 796 

TENANCY IN COMMON. 

See REAt Property. 

TORTS. 

Adjoining landowners: withdrawal 

of lateral support. 275, 280 

Alienation of affections: divorce as 

statutory defence. 367, 386 

Animals: injuries by. 273, 293 

Charitable corporations : immunity 

from suit. 797 

Deceit : 

recovery by plaintiff in spite of his 

unlawful act 294 

misrepresentation of intention. 677 

statement of present intention 

distinguished from promise. 677 

False imprisonment: compared with 

malicious prosecution. See also 

False Imprisonment. 184 

Fellow servants: see Master and 

Servant. 
Husband and wife: 
alienation of affection, cause of 
action as surviving divorce. 

367, 386 
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loss of consortium, cause of ac- 
tion as surviving divorce. 

367, 386 
Interference with contractual rela- 
tion: inducing breach of con- 
tract, action by party induced. 

691 
Joint tort-feasors: 
contribution, equitable basis of. 

665, 691 
contribution, extent of the right. 
665, 691 
exceptions to the former rule de- 
nying contribution. 665, 691 
nuisance, recovery over in case of. 

292 
Malice as making actionable an act 
otherwise lawful. 275, 280 

Malicious prosecution: see Ma- 
licious Prosecution. 
Master and Servant: see Master 

and Servant, Negligence. 
Negligence : dangerous animals. 

273. 293 
Nuisance: see Nuisance. 
Recovery over by one of two 

wrong-doers: against the other. 

292 
Statutory duty: violation as creating 

tort liability. 793 

Trespass: see Trespass. 
Wrongful attachment: want of 

malice. 294 

TRADE MARKS AND NAMES. 

Names, geographical : 
unfair competition. 797 

TRESPASS. 
Animals: liability for trespassing. 

273. 293 
Public domain: prospectors not tech- 
nical trespassers. 594 
Trespassers : 
infants : 
attractive nuisances. 674, 692 
landowners' duty to. 674, 692 
turntable cases. 674, 692 
strangers' duty to. 186 

TRUSTS. 

See also Banks and Banking. 
Banks and banking: 
banker's lien. 554, 587 

equitable interest as affected by 
_ prior banker's lien. 554, 587 
liability for paper deposited for 
_ collection. 473 

liability for receiving check to a 
trustee's order for deposit in 
his individual account. 428 

priority of equities. 554, 5871 



savings bank deposits without 

notice to beneficiary. 692 

Beneficiaries: necessity of certainty. 

559. 587 
Breach : 
rights of beneficiary against third 
parties. 686 

running of Statutes of Limitations 
against cestuis after breach of 
express trust 686 

Charitable : 
certainty of subject-matter and 
beneficiaries. 559, 587 

combined with private trust. 

559, 587 

cy pres doctrine. 773, 785 

Corporations: trusts of stock to pay 

income. 556, 576 

Cy pres doctrine: charitable gifts. 

773. 785 

Ex maleficio: murder of testator as 
constituting devisee a trustee 
for the legal representatives. 180 

Life estates: equitable restraints on 
alienation of. 765, 798 

Powers: powers blended with trust. 

559. 587 

Priority of equities : good con- 
science as the determining fac- 
tor. 559, 587 

Res: necessity of definiteness. 

559, 587 
Revocable : savings bank deposits. 692 
Spendthrift trusts : 
public policy. 765, 798 

restraints on alienation. 765, 798 
validity. 765, 798 

Tentative : 
revocation by will of savings bank 
trust 692 

savings bank deposits as. 692 

Testamentary: trusts of stock to pay 
income. 556, 576 

Trustee : 
conversion of trust funds. 472 

liability to beneficiary for gifts. 

487 

VENDOR AND PURCHASER. 
Innocent purchaser: 
purchaser at execution sale as. 798 
sole possession of tenant in com- 
mon as notice of equity in 
share of his co-tenant 798 

WASTE. 

See Real Property. 

WATERS AND WATER- 
COURSES. 
Diversion for public use: compen- 
sation. 295 
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Injunction: draining artificial lakes. 

770, 796 

Navigable waters: riparian rights to 

land under water. 693 

Riparian rights: artificial channels. 

770, 796 
Surface waters: diversion. 770, 796 

WILLS AND ADMINISTRA- 
TION. 

See also Future Estates. 
Ademption: intention of testator 
controls. 72, 94 

Burden of proof: see Evidence. 
Classes, gifts to: 
construction. 387 

rule against perpetuities, applica- 
tion of. 270, 293 
Construction : 
extent of the power of the court 
670, 694 
survivorship. 172, 190 
gifts to children. 799 
rule in Wild's Case. 799 
when testator's intention illegal. 
670, 694 
Cy pres doctrine: see Trusts. 
Determination of classes: rule in 
Wild's Case. 799 
Election of devisees: compensation 
to disappointed legatee. 588 



Executors: see Executors and Ad- 
ministrators. 
Incorporation by reference: 
doctrine: New York rule. 456, 487 
signature at end of will. 456, 487 
Insanity : 
burden of proof of "lucid inter- 
val." 791 
presumption of continuing insan- 
ity. 791 
presumption of sanity. 791 
presumption of sanity as evidence. 

791 

Legacies: contravention of: rights 

of legatees affected adversely, to 

compensation. 588 

Residue of a residue: intestate. 588 

Subsequent will, effect of, on gift 

causa mortis. 87 

Trusts: testamentary, see Trusts. 

556, 576 
WITNESSES. 
Compensation : _ right to : rests on 
contract principles. 589 

Competency : 
transactions with deceased per- 
sons. 487 
under New York Code. 487 
Experts: right to compensation. 589 
Privilege: marital, in personal in- 
jury actions. 799 



